IN THE SUPREME COURT OF THE STATE OF WASHINGTON

G-P gypsum corporation,
Respondent, NO. 81995-5
V.
EN BANC
STATE OF WASHINGTON,
DEPARTMENT OF REVENUE,
. Filed July 29, 2010
Petitioner.

STEPHENS, J.—This case presents an issue of statutory construction
requiring us to determine whether G-P Gypsum Corporation (Gypsum) “uses”
natural gas for the purpose of a local use tax statute. We reverse the Court of
Appeals and hold that Gypsum does “use” natural gas within Tacoma city limits and
is therefore subject to Tacoma’s local use tax.

Facts and Procedural History

Gypsum manufactures wallboard at its Tacoma plant. In its operations, it

consumes natural gas within Tacoma city limits. Gypsum purchases its natural gas

from various brokers, taking delivery at two points: a pipeline hub outside the city
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of Sumas in Whatcom County and a pipeline hub outside the city of Sumner in
unincorporated Pierce County. Gypsum exercises dominion and control over the
gas when it reaches the stations. From the stations, the gas Gypsum anticipates
needing for manufacturing activities is transported to its Tacoma plant; excess gas
might be sold to third parties with delivery to those parties occurring at one of the
stations. Gas that is transported to Gypsum’s Tacoma plant is burned in the
production of wallboard.

For several years, Tacoma assessed a brokered natural gas (BNG) tax against
Gypsum for use of natural gas within city limits, pursuant to RCW 82.14.230.
Gypsum claimed a refund of the tax for the period January 1, 1996 to December 31,
2001. It argued that under former RCW 82.12.010(2) (1994), “use” means the first
instance of dominion and control in the state, and because Gypsum initially takes
dominion and control of the gas outside Tacoma city limits, Tacoma has no taxing
authority over it.

Gypsum’s refund request was directed to the Department of Revenue
(Department) because the Department administers the local BNG tax for
municipalities. The Department denied the refund request.

After exhausting its administrative remedies, Gypsum filed a complaint for a
tax refund in Thurston County Superior Court. At a bench trial, the superior court
held in favor of the Department, reasoning that the definition of “use” under chapter
82.12 RCW, governing state use taxes, did not apply for the purposes of local use

tax under chapter 82.14 RCW. Gypsum appealed. Division Two of the Court of
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Appeals reversed, concluding that the plain language of the statutes at issue resolves
the case in Gypsum’s favor. G-P Gypsum Corp. v. Dep’t of Revenue, 144 Wn.
App. 664, 671, 183 P.3d 1109 (2008). The Department petitioned for review by
this court, which we granted. G-P Gypsum Corp. v. Dep’t of Revenue, 165 Wn.2d
1023, 203 P.3d 380 (2009). The Department is supported by amici city of Seattle,
Association of Washington Cities, city of Tacoma, and the Washington State
Association of Municipal Attorneys.
Analysis

We begin with the texts of the relevant statutes. Under chapter 82.14 RCW,

municipalities may impose a BNG use tax:

The governing body of any city, while not required by legislative mandate
to do so, may, by resolution or ordinance for the purposes authorized by
this chapter, fix and impose on every person a use tax for the privilege of
using natural gas or manufactured gas in the city as a consumer.

RCW 82.14.230(1) (emphasis added). “Use” is not defined in chapter 82.14 RCW,
which deals with local retail and use taxes. However, “use” is defined in chapter
82.12 RCW, which deals with state use taxes:

“Use,” “used,” “using,” or “put to use” shall have their ordinary meaning,
and shall mean the first act within this state by which the taxpayer takes or
assumes dominion or control over the article of tangible personal property
(as a consumer), and include installation, storage, withdrawal from storage,
or any other act preparatory to subsequent actual use or consumption within
this state.

Former RCW 82.12.010(2) (emphasis added). By statute, the definitions in chapter
82.12 RCW are made applicable to chapter 82.14 RCW, but this incorporation of

definitions is limited:
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The meaning ascribed to words and phrases in chapter[] . . . 82.12 RCW, as
now or hereafter amended, insofar as applicable, shall have full force and
effect with respect to taxes imposed under authority of this chapter.

Former RCW 82.14.020(7) (1983) (emphasis added).

The question here is what part of the definition of “use” in former RCW
82.12.010(2), if any, is applicable to chapter 82.14 RCW. Gypsum focuses on the
language defining “use” as the first act of dominion and control. While Gypsum
does not dispute that it consumes natural gas within Tacoma city limits, Clerk’s
Papers at 84, it claims that the use tax authorized under RCW 82.14.230(1) does not
apply to it because its “use” of the gas as defined by former RCW 82.12.010(2)
occurs before the gas is brought within the city limits. It reads “use” as restricted to
the first act of exercising dominion and control over the gas within the state.
Because Gypsum first takes possession of the gas in Whatcom County or
unincorporated Pierce County, it argues no use (i.e., first act) occurs in Tacoma
subjecting it to the city’s use tax.

The Department counters that the definition of “use” under former RCW
82.12.010(2) must be read in harmony with former RCW 82.14.020(7), which states
that the definitions under chapter 82.12 RCW apply to chapter 82.14 RCW only
insofar as they are applicable. The phrase “in the state” in the definitional statute is
not applicable to a /ocal use tax, which is concerned only with use that occurs
within the municipality. Further, the Department argues, the definition of “use” in
former RCW 82.12.010(2) includes the ordinary meaning of use as well as the

“dominion and control” provision upon which Gypsum relies. The ordinary meaning
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of “use” includes consumption, and Gypsum indisputably consumes the gas. Thus,
contends the Department, the only applicable definition of “use” under RCW
82.12.010(2) for the purposes of chapter 82.14 RCW is its ordinary meaning:
consumption. In support of its reading of the statutes at issue, the Department offers
an overview of the legislative purpose behind the local gas use tax. Suppl. Br. of
Pet’r at 5-9; Br. of Resp’t at 8-11, 15-18.

“The meaning of a statute is a question of law reviewed de novo.” Dep’t of
Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002). In any
question of statutory construction, we strive to ascertain the intention of the
legislature by first examining a statute’s plain meaning. /d. at 9-10. “““Statutes
must be interpreted and construed so that all the language used is given effect, with
no portion rendered meaningless or superfluous.””” State v. J.P., 149 Wn.2d 444,
450, 69 P.3d 318 (2003) (quoting Davis v. Dep't of Licensing, 137 Wn.2d 957, 963,
977 P.2d 554 (1999) (quoting Whatcom County v. City of Bellingham, 128 Wn.2d
537, 546, 909 P.2d 1303 (1996))).

Turning first to the question of the purpose of the local BNG tax, the Court of
Appeals declined to consider any expression of legislative intent, stating that it
could not “resort to extrinsic sources in interpreting a statute unless we find more
than one reasonable interpretation of the statutory language.” Gypsum, 144 Wn.
App. at 670. We have previously criticized such a crabbed notion of statutory
interpretation, holding instead that a statute’s plain meaning should be “discerned

from all that the Legislature has said in the statute and related statutes which
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disclose legislative intent about the provision in question.” Campbell, 146 Wn.2d at
11. Moreover, an enacted statement of legislative purpose is included in a plain
reading of a statute. C.J.C. v. Corp. of Catholic Bishop, 138 Wn.2d 699, 712-14,
985 P.2d 262 (1999) (plurality opinion) (relying upon legislature’s adopted finding
and intent provision in construing definitional statute).'

Here, we have the benefit of an enacted statement of legislative purpose
passed as part of the session law that became RCW 82.14.230(1). Laws of 1989,
ch. 384, § 1. This statement makes it clear the legislature intended to grant cities
the authority to impose a use tax on entities that purchase natural gas outside city
limits but consume it within city limits.

Due to a change in the federal regulations governing the sale of brokered
natural gas, cities have lost significant revenues from the utility tax on
natural gas. It is therefore the intent of the legislature to adjust the utility
and use tax authority of the state and cities to maintain this revenue source
for the municipalities and provide equality of taxation between intrastate
and interstate transactions.

Laws of 1989, ch. 384, § 1. The change in federal regulations to which the
provision refers was deregulation of the mechanism of sale for natural gas. As the
Department explains, after deregulation, consumers began to purchase gas directly
from producers instead of local distribution companies. Suppl. Br. of Pet’r at 6.
That meant localities lost revenue on gas sales because when gas was purchased
from a local distribution company, the sales were subject to a state public utility tax

and, for sales of gas within a city, to a local public utility tax. /d. When consumers

' Four justices signed the lead opinion in CJ.C.  Justice Madsen’s

concurrence/dissent did not take issue with the lead opinion’s construction of the
definitional statute. C.J.C., 138 Wn.2d at 729-30 (Madsen, J., concurring/dissenting).
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stopped buying gas from local distributors, their purchases were no longer subject to
the state or local public utility tax. Id.

In order to remedy this situation, the legislature gave cities the authority under
RCW 82.14.230(1) to tax the use of natural gas rather than its sale, thereby allowing
them to obtain tax revenues even when a gas user purchases gas from an entity other
than a local distributor or public utility. The Department is correct that this case
presents the factual situation the legislature sought to address: a manufacturer,
which before deregulation would have purchased natural gas from a local
distribution company, instead purchases gas from an out-of-state broker, thus
avoiding the local utility tax. Suppl. Br. of Pet’r at 8-9. The Court of Appeals erred
when it ignored the enacted statement of legislative purpose behind RCW
82.14.230(1).

When we properly consider the legislative purpose behind the local BNG tax
in construing the plain meaning of the statutes at issue, it is clear that the local BNG
gas tax holds a special position within the universe of Washington’s use tax
provisions. It is a tax that is designed to mimic a locality’s public utility tax. See

former WAC 458-20-17902(2) (1990). By its nature, then, the taxing authority

2 Former WAC 458-20-17902(2) reads:

The distribution and sale of natural gas in this state is generally taxed under

the state and city public utility taxes. With changing conditions and federal

regulations, it is now possible to have natural gas brokered from out of the

state and sold directly to the consumer. If this occurs and the public utility

taxes have not been paid, RCW 82.12.022 (state) and RCW 82.14.230

(city) impose a use tax on the brokered natural gas at the same rate as the

state and city public utility taxes.
This regulation was in effect during the tax period at issue here. The language quoted
appears in the current version of WAC 458-20-17902, but at subsection (3) instead of
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granted by RCW 82.14.230(1) must contemplate a taxable event that occurs within
the locality.

The definition of “use” contained in former RCW 82.12.010(2) is relevant to
the local BNG tax only “insofar as applicable.” Former RCW 82.14.020(7). We
have previously found the language “insofar as applicable” restricts the application
of a definitional statute from one tax chapter to another. St Paul & Tacoma
Lumber Co. v. State, 40 Wn.2d 347, 353, 243 P.2d 474 (1952).> The portion of the
“use” definition that confounded the Court of Appeals—*“the first act within this
state by which the taxpayer takes or assumes dominion or control”—plainly has
limited application: it is addressed to the State’s taxing authority insofar as it speaks
to the first act of dominion and control “within the state.” Former RCW
82.12.010(2). This definition 1s not applicable to RCW 82.14.230(1) because it
contemplates a taxable event that does not relate to a municipality’s taxing
authority, which is necessarily limited to uses within its jurisdiction.

Instead, we look to the ordinary meaning of “use,” a definitional basis also

subsection (2).

3 St. Paul considered the applicability of a statutory definition of “consumer” in
the business and occupation (B&O) tax chapter with respect to a provision in the use tax
chapter. St. Paul, 40 Wn.2d at 352-53. The Court of Appeals rejected the Department’s
reliance on St. Paul because in addition to the words “““in so far as applicable””” in the
use tax chapter, the definitional statute at issue there contained the phrase “‘“unless
otherwise required by the context.””” Gypsum, 144 Wn. App. at 669-70 (quoting Rem.
Rev. Stat. § 8370-35(e) (Supp. 1949) and Laws of 1949, ch. 228, § 2). The Court of
Appeals found that the absence of these words in the statutes here was determinative. Id.
But this overlooks the fact that St. Paul set forth two distinct reasons for declining to
apply the B&O tax definition of consumer to the use tax provision in question, one
premised on the “unless otherwise required by the context” language and the other
premised on the “in so far as applicable” language. St. Paul, 40 Wn.2d at 352-53.
Moreover, the phrase “in so far as applicable” by itself requires an examination of the
contexts of the relevant statutes.
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recognized in former RCW 82.12.010(2). “Use” ordinarily means to “consume.”
Webster’s Third New International Dictionary 2523-24 (2002). Gypsum does not
dispute that it consumes natural gas in its manufacturing process; therefore, it uses
natural gas in the city of Tacoma as the term “use” is ordinarily understood. We
hold that the tax levied against Gypsum under RCW 82.14.230(1) was proper.

In so holding, we recognize that it is unusual for corresponding state and local
taxes to be triggered by different taxable events.* But that is exactly what the
legislature intended here, assuming Gypsum is correct that the taxable event for the
purposes of the state BNG tax is the point at which the taxpayer first takes dominion
and control of the gas in the state.” In any case, it is clear that the legislature created
the local BNG tax to stand in for a local public utility tax when an industrial user
purchases its gas from a broker outside the city where it does business. The statute
authorizing the tax must be construed to give effect to this purpose. If we were to

apply the disputed portion of the definitional statute to Gypsum’s activities, then

* The Court of Appeals ruled against the Department in part because it concluded
that the tax at issue here must occur simultaneously with a taxpayer’s “first [use] within
the state” under former RCW 82.12.010(2) pursuant to the local sales and use tax
uniformity provision, former RCW 82.14.070 (1970). This provision mandates “that state
and local sales and use taxes are to be uniform and collected at the same time and place.”
Gypsum, 144 Wn. App. at 671. The Court of Appeals was mistaken however in
concluding that former RCW 82.14.070 applies here. The local sales and use tax and
local BNG tax are entirely separate tax schemes that serve different purposes from one
another, complement different taxes, impose different rates, contain different deductions
and credits, and are imposed by unrelated taxing authorities. Suppl. Br. of Pet’r at 17,
comparing RCW 82.14.230 with RCW 82.14.030. Thus, it is not necessary, nor even
reasonably possible, for the local sales and use tax uniformity provision to dictate the
timing of the local BNG tax.

> In point of fact, we take no position on what constitutes a taxable event under the
state BNG tax. That question was not litigated below and it is not before us now. Suppl.
Br. of Pet’r at 15 n.8.
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every purchaser of natural gas could simply avoid a local tax by purchasing gas in
an unincorporated area of the state, rendering RCW 82.14.230(1) ineffective to
accomplish its purpose. We cannot endorse an interpretation of the statutes at issue
that leads to this absurd result. J.P., 149 Wn.2d at 450.6
CONCLUSION

The legislature expressed its clear purpose to authorize municipalities to tax
entities for the use of natural gas within city limits. In light of this stated purpose,
the ordinary meaning of “use” is the part of the definition of “use” in former RCW
82.12.010(2) that is applicable to the local BNG tax. Applying the ordinary
meaning of “use,” Gypsum’s consumption of natural gas within Tacoma city limits
was a use of gas subjecting it to the local gas use tax. Accordingly, Gypsum is not

entitled to a refund for the tax period at issue, and we reverse the Court of Appeals.

AUTHOR:
Justice Debra L. Stephens

WE CONCUR:
Chief Justice Barbara A. Madsen Justice Susan Owens

® The dissent claims that our opinion sets up a tension between localities that levy
the local BNG tax, asking how this case is to be resolved under our holding if the gas
were first used in Sumner or Sumas. Dissent at 3-5. There is no such tension under our
holding that requires the ordinary meaning of “use” be applied to a local BNG tax.
Because the ordinary meaning of “use” includes burning or consuming the gas, gas use
will be taxed only once because gas can be burned or consumed only once. Contrary to
the dissent’s fears, the locality in which the gas is consumed or burned will be the only
locality that receives the benefit of the tax.
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Justice Mary E. Fairhurst

Justice Tom Chambers
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